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STATEMENT OF THE CASE
Nature of the Case
After having been convicted of felony possession of a controlled substance and receiving
a prison sentence, Daniel White filed a timely petition for post-conviction relief In his petition,
he asserted three claims for relief, all relating to his defense attorney's performance in the
criminal case. The district court promptly issued notice of its intent to dismiss Mr. White's postconviction petition; however, that notice only addressed one of Mr. White's three claims. After
providing Mr. White with twenty days to respond to its notice of intent to dismiss, the district
court dismissed Mr. White's petition in toto without any further explanation.
Mr. White appeals from the judgment, arguing that summary dismissal of his entire
petition was improper. Specifically, he contends the district court erred in dismissing his petition

in toto where it never gave any advance notice of the reasons for dismissal of two of his three
post-conviction claims.

Statement of the Facts and Course of Proceedings
In 2018, in a separate underlying criminal case, Mr. White pled guilty to felony
possession of a controlled substance. (R., pp.4, 5.) According to the plea agreement in that case,
he was also to have pled guilty to a persistent violator sentencing enhancement; however,
apparently due to an oversight on the part of the court, Mr. White never actually entered a guilty
plea to the enhancement. (See R., p.11.) Nevertheless, he was sentenced as ifhe had; he initially
received a sentence of eight years, with three years fixed. (R., p.11.) In the absence of any
sentencing enhancement, Mr. White's eight-year sentence exceeded the statutory maximum of
seven years. See LC. § 37-2732(c).

1

In 2019, Mr. White file a motion to correct his illegal sentence pursuant to Rule 35(a).
(R., p.11.) The district court granted that motion and reduced his sentence to seven years, with
three years fixed. (R., p.11.)
While his Rule 35(a) motion was pending, Mr. White also initiated the present case by
filing a pro se verified petition for post-conviction relief (with a supporting affidavit).

(See

R., pp.4-10.) Although Mr. White's pro se petition was not a model of clarity, it obviously
asserted multiple claims:
1.

Ineffective assistance of counsel for failing to seek correction of his illegal

sentence. (R., pp.5, 6, 9.)
2.

Ineffective assistance of counsel failing to object to false statements about

Mr. White's military record. (R., pp.5, 9.)
3.

"Defense counsel told petitioner if he did not plead guilty he would not get

veterans court. . . . [F]alse information about the petitioner getting veterans court."
(R., p.6; accord R., p.9.) 1
Approximately a month later, the district court issued notice of its intent to dismiss
Mr. White's petition. (R., pp.11-12.) In its notice, the court addressed only Mr. White's first
claim-ineffective assistance of counsel for allowing Mr. White to receive an illegal sentence.
(See R., pp.11-12.) It noted that the illegal sentence had since been corrected through a Rule

35(a) motion in the criminal case, and it reasoned that correction of the sentence rendered
Mr. White's post-conviction claim moot. (R., pp.11-12.) The court did not address Mr. White's
claims concerning the false statements about his military record, or counsel's representations

1

It is not clear if this was a claim of ineffective assistance of counsel, that Mr. White's guilty

plea was not knowingly, intelligently, and voluntarily entered, or both.
2

about veteran's court. (See R., pp.11-12.) It gave Mr. White twenty days in which to respond to
its notice of intent to dismiss. (R., p.12.)
Twenty-three days later, not having received any response from Mr. White on its notice
of intent to dismiss, 2 the district court entered an order summarily dismissing Mr. White's
petition for post-conviction relief in toto. (R., p.14.) The court's order did not identify the
reasons for dismissal (see R., p.14), so presumably they were the same as those stated in its prior
notice of intent to dismiss. At the same time, the district court entered a separate judgment in the
State's favor. (R., p.16.)
Thereafter, Mr. White filed a timely notice of appeal.

(R., pp.18-22.)3

On appeal,

Mr. White does not challenge the dismissal of his "illegal sentence" claim, as the district court
correctly recognized the prior reduction/correction of the sentence in the criminal case mooted
that claim. However, he contends the court erred in dismissing his petition in toto where he
asserted two other claims, for which the district court never provided any notice whatsoever as to
the reasons for dismissal (much less an opportunity to respond).

2

It appears that Mr. White never received the court's July 16, 2019 notice in intent to dismiss.

The district court's Case Summary indicates that on July 22, 2019, that document was returned
to the court as undeliverable. (R., p.2.) Presumably, this is because the Idaho Department of
Correction transferred Mr. White from Idaho Correctional Institution-Orofino ("ICI-O") to Idaho
State Correctional Center ("ISCC") sometime during the summer of 2019. (Compare R., p.4
(indicating Mr. White was housed at ICI-O when he filed his petition for post-conviction relief
on or about June 17, 2019), with R., p.18 (indicating Mr. White was housed at ISCC when he
filed his notice of appeal on or about September 18, 2019), andR., p.22 (same).)
3
The district court's judgment was entered on August 8, 2019. (R., p.14.) Mr. White's notice of
appeal was filed-stamped 43 days later (September 20, 2020). (R., p.18.) Although this would
appear to have been untimely under Idaho Appellate Rule 14(a), Mr. White filed his notice of
appeal pro se from prison (see R., pp.18, 22), so it is deemed to have been filed as of the date
that he delivered it to prison officials for mailing, see Hayes v. State, 143 Idaho 88, 91 (Ct. App.
2006). Since the envelope in which Mr. White mailed his notice of appeal bears a postmark of
September 18, 2019 (R., p.22), it was certainly delivered to prison officials for mailing on or
before that date and, therefore, was filed before the September 19 deadline.
3

ISSUE
Did the district court err in summarily dismissing Mr. White's petition for post-conviction relief
where it only provided prior notice of the reasons for dismissal of one of Mr. White's three
claims?

4

ARGUMENT
The District Court Erred In Summarily Dismissing Mr. White's Petition For Post-Conviction
Relief Where It Only Provided Prior Notice Of The Reasons For Dismissal Of One Of
Mr. White's Three Claims
A petition for post-conviction relief initiates a proceeding that is separate and distinct
from the underlying criminal action which led to the petitioner's conviction. Windom v. State,
162 Idaho 417, 421 (2017). It is a civil proceeding governed by the Uniform Post-Conviction
Procedure Act ("UPCPA"), LC. §§ 19-4901 to -4911, and the Idaho Rules of Civil Procedure.
Ridgley v. State, 148 Idaho 671, 674 (2010). Because it is a civil proceeding, the petitioner must
ultimately prove his allegations by a preponderance of the evidence. Jcanovic v. State, 159 Idaho
524, 528 (2015).
Although post-conviction proceedings are civil in nature, a petition initiating a postconviction proceeding differs from the complaint initiating another civil action. See Ridgley, 148
Idaho at 674-75. A post-conviction petition is required to include more than "a short and plain
statement of the claim," as is required by Idaho Rule of Civil Procedure 8(a)(2) in other cases; it
must "specifically set forth the grounds upon which the application is based," and it must be
verified with respect to facts within the personal knowledge of the applicant, and affidavits,
records or other evidence supporting its allegations must be attached, or the application must
state why such supporting evidence is not attached. I. C. § 19-4903.
Just as Idaho Rule of Civil Procedure 56 provides for summary judgment in other civil
proceedings, the UPCPA allows for summary disposition of petitions where there is no genuine
issue as to any material fact and one party is entitled to judgment as a matter of law.
I.C. § 19-4906(c); Vavold v. State, 148 Idaho 44, 45 (2009). In analyzing a post-conviction
petition under this standard, the district court need not accept the petitioner's conclusory

5

allegations, unsupported by admissible evidence, or his conclusions oflaw. Ridgley, 148 Idaho
at 675. However, if the petitioner presents evidentiary support for his allegations, the court must
take any unrebutted allegations as true. Wheeler v. State, 162 Idaho 357, 359 (2017). This is so
even if the allegations appear incredible on their face. Tramel v. State, 92 Idaho 643, 646 (1968).
And, even if the State rebuts the petitioner's allegations, the court must still liberally construe the
facts and draw reasonable inferences in favor of the petitioner. Wheeler, 162 Idaho at 359.
If a question of material fact is presented, the district court must conduct an evidentiary

hearing to resolve that question. Adamcik v. State, 163 Idaho 114, 122 (2017). If there is no
question of fact, and if the State is entitled to judgment as a matter of law, dismissal can be
ordered sua sponte, or pursuant to the State's motion. LC.§ 19-4906(b), (c).
Before a court dismisses a post-conviction petition sua sponte, however, it must first
provide the petitioner notice of the reasons for the anticipated dismissal, and an opportunity to
respond:
When a court is satisfied, on the basis of the application, the answer or motion, and the
record, that the applicant is not entitled to post-conviction relief and no purpose would be
served by any further proceedings, it may indicate to the parties its intention to dismiss
the application and its reasons for so doing. The applicant shall be given an opportunity
to reply within 20 days to the proposed dismissal.
LC. § 19-4906(b).

This notice requirement is strict; it makes no difference whether the

petitioner's claims are meritorious. See Cherniwchan v. State, 99 Idaho 128, 129-30 (1978).
Thus, if the district court fails to give the petitioner the required notice and opportunity to
respond, the case must be remanded. See id.
When reviewing a trial court's decision to summarily dismiss a petition for postconviction relief, this Court will apply the same standard applied by the district court, deciding
whether there is a genuine issue of material fact precluding judgment as a matter of law.
Ridgley, 148 Idaho at 675; Vavold, 148 Idaho at 45. Because this inquiry never involves the
6

finding of contested facts, it necessarily involves only determinations of law. Accordingly, an
appellate court will review a district court's summary dismissal order de nova. Muchow v. State,
142 Idaho 401, 402-03 (2006).
In this case, before dismissing Mr. White's petition in toto, the district court provided
advance notice of the reason why one of his three claims-his "illegal sentence" claim-was
subject to dismissal. (R., pp.11-12.) However, Mr. White's petition alleged two other claimsthat he received ineffective assistance of counsel insofar as his attorney failed to object to false
statements about Mr. White's military record (R., pp.5, 9), and that his attorney induced his
guilty plea with false information about the possibility of veteran's court (R., pp.6, 9)-and the
district court failed to provide any notice whatsoever of why those claims may be subject to
dismissal. (See R., pp.11-12.) Accordingly, the district court's dismissal of these claims as part
of its dismissal of Mr. White's petition generally (see R., p.14), did not comply with the advance
notice requirement of LC. § l 9-4906(b ), and the district court erred.

When a district court

dismisses a post-conviction petition in toto, without providing any advance notice of the reasons
for dismissal of some of the claims asserted therein, the dismissal cannot stand, and the case
must be remanded for compliance with the requirements of the UPCPA. See, e.g., Diamond v.

State, 161 Idaho 636, 642 (Ct. App. 2016); Murphy v. State, 143 Idaho 139, 150 (Ct. App. 2006).

7

CONCLUSION
Because the district court erred in dismissing Mr. White's post-conviction petition in toto,
he respectfully requests that this Court vacate the district court's judgment, and its order
summarily dismissing his petition, and that it remand the case to the district court for further
proceedings.
DATED this 4 th day of August, 2020.

/ s/ Erik R. Lehtinen
ERIK R. LEHTINEN
Chief, Appellate Unit

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 4th day of August, 2020, I caused a true and correct
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KENNETH K. JORGENSEN
DEPUTY ATTORNEY GENERAL
E-Service: ecf@ag.idaho.gov

/s/ Evan A. Smith
EVAN A. SMITH
Administrative Assistant
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